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Non-society on the Channel Island also no risks
can be allocated (E. 3.3.2). Aim into the void
all submissions of the restitutors, which according to the
years of interest 2008 and 2009
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(E. 3.3.2). Also regarding the determination of the
The Administrative Court deems the transfer price to be the
Statements by the lower court as applicable (E. 3.3.3).

Rejection of complaints.

Administrative court
of the canton of Zurich
2nd department

SB.2018.00094
SB.2018.00095

judgment

the 2nd chamber

from December 18, 2019

Participating: Department President Andreas Frei (Chair), Administrative Judge Silvia Hunziker,
Substitute judge Michael Beusch, clerk Corinna Seiler.

In matters

A AG, represented by B AG,
Complainant,

against
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1. State of Zurich,
2. Swiss Confederation,

both represented by the cantonal tax office,
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Complaint opposition,

regarding state and municipal taxes
Direct federal tax

(1.1.2008–31.12.2008 and 1.1.2009–31.12.2009),
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resulted:

I.

A. A AG (hereinafter: the restitutor) with its registered office in C since December 19, 2014,

Canton D, (up to this point in E, Canton Zurich) mainly aims at evaluation and

Acquisition of potential investment objects and monitoring of investments. It renders

Advisory services in the private equity area and is held 50% by F and G each. The

In the years 2008 and 2009 involved in disputes, the restitutors practically provided exclusively

Advisory services to A Ltd., a corporation under the law of Kanalinsel H

(hereinafter: A GP). A GP is the so-called general partner of A LP, a limited company

Partnership under the law of Kanalinsel H, which serves as an investment vehicle for investors

(hereinafter: A LP or the fund). It is a closed collective investment scheme, which in

medium-sized companies in Switzerland and neighboring German-speaking countries

invested. A GP is also held half by F and G, each indirectly above them

100% owned joint-stock companies domiciled in Canton I (J AG or K AG). The

Advising the restitutors to A GP is in an "Investment Advisory Agreement"

regulated, which is an advisory fee of 1.5% ("Advisory Fee") of the committed capital

("committed capital").

B. For the tax periods from January 1 to December 31, 2008 (hereinafter: 2008) and from December 1 to December 31, 2009

(hereinafter: 2009) the cantonal tax office carried out an audit of the restitutor. To

Further clarifications and discussions with the representatives of the restitutors took place

Offsets, which, in addition to points that are no longer of interest, include a so-called

Anticipation of profits in the amount of CHF… (2008) and CHF… (2009) concerned. The tax office hired

agreed that the advisory fees were too low and the corresponding amounts too

correct. Based on a functional analysis, it came to the conclusion that all value-adding

Functions (raising capital / searching for investors, portfolio management, exit decision) and

Risks can be assigned to the restitutors, while A GP only performs routine functions and

have borne no risks. It was corrected so that it was operational

Total profit of the restitutors and the A GP determined the share of the profits of A GP with 10% of the

(total own) costs and subsequently allocated the rest of the profits to the restitutors. With

The cantonal tax office made the assessment / assessment decision of March 7, 2014

taxable income of the restitutors to Fr.… (2008) and Fr.… (2009) and - for the state and

Municipal taxes - the taxable equity is fixed at CHF… (2008) and CHF… (2009).
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C. The cantonal tax office rejected the objection raised by the restitutor on

September 23, 2014 onwards.
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II.

With a complaint or appeal from October 23, 2014, the restitutor subsequently reached the

Tax Appeals Court of the Canton of Zurich. She requested that both appeals decisions be made

and that it should be taxable with a net profit of Fr.… (2008) and Fr.… (2009)

invest (direct federal tax) or with a taxable net profit of CHF ... (2008) as well

Fr.… (2009) and taxable equity of Fr.… (2008) or Fr.… (2009)

(State and local taxes).

With the decision of the Tax Appeals Court on August 21, 2018, the appeal and the appeal

partially approved by the restitutors. The appeal decisions were confirmed in the matter. The

The tax recourse court took into account those that occurred with the offsetting

Increased profits associated higher taxes and assessed the restitutor for direct

Federal tax with a taxable net profit of Fr.… (2008) and Fr.… (2009) and estimated

them for the state and municipal taxes with a taxable net profit of Fr.… (2008) as well

Fr.… (2009) and taxable equity of Fr.… (2008) and Fr.… (2009).

III.

On September 26, 2018, the restitutor lodged a complaint with the administrative court of the

Canton of Zurich and applied - with as much repetition as possible before the tax recourse court

requests and submissions - mainly the annulment of the decision of the

Tax recourse court of August 21, 2018 as well as an assessment for direct federal tax

a taxable net profit of Fr.… (2008) and Fr.… (2009) and for the state and

Municipal taxes an assessment with a taxable net profit of CHF ... (2008) as well

Fr.… (2009) and taxable equity of Fr.… (2008) or Fr.… (2009). To cancel

are then the bills regarding the direct federal tax for the tax periods 2008 and 2009

of October 3, 2014 as well as the bills regarding the state and municipal taxes of

Tax periods 2008 and 2009 of September 10, 2018, which are already paid

Taxes on profits, for the tax period 2008 of Fr.… and for the 2009 period of Fr.…. Eventualiter

the case should be rejected to the lower court for reassessment, obtaining an expert opinion

for the determination of transfer prices in conformity with external comparisons. After all, they are

Taxes on profits in 2008 and 2009 on taxable profits in the years in question as deductible

Effort to consider; under the consequences of costs and compensation at the expense of

Respondent.
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The cantonal tax office applied for the tax recourse court to refrain from consultation
(hereinafter also: Complaint Opportunity) - representing the State of Zurich and the

Swiss Confederation - dismissed with complaint dated October 3, 2018

the complaint under costs.
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The Chamber is considering:

1.

1.1 The complaints regarding state and municipal taxes (SB.2018.00094) and more direct

Federal taxes (SB.2018.00095) concern the same taxpayers and the same factual and legal situation,

are directed against a decision of the tax recourse court that includes both taxes and are in

contain only one notice of appeal. For this reason, they were already included in the application

Presidential decree of September 27, 2018 combined, which means that this is not the case here

is to be received.

1.2 With the tax complaint to the administrative court regarding the state and municipal taxes

According to Section 153 (3) of the Tax Act of June 8, 1997 (StG), all violations of the law,

including exceeding or misusing discretion, and the incorrect or

incomplete determination of the relevant facts.

For the complaint to the administrative court as another cantonal authority independent of the administration

in the area of   direct federal tax, according to Art. 145 para. 2 of the Federal Act of

December 14, 1990 on the direct federal tax (DBG) the provisions of Articles 140 to 144 DBG

about the complaint procedure before the cantonal appeals committee "analogously", what after the

Case law is to be interpreted as meaning that the administrative court has the power to review

is limited to legal control, just as with state and municipal taxes (BGE 131 II

548 E. 2.5; RB 1999 No. 147).

1.3 In the present case, the subject of the dispute is only the assessment or assessment of the state and

Municipal taxes and direct federal tax for the tax periods from 1.1.2008–31.12.2008

and from 1.1.2009–31.12.2009, but not questions (of the modalities) of the tax withdrawal. Process topic

can only be what was the subject of the lower court decision or what was more correct

Legislative interpretation should have been. On request, which the lower court has neither decided

should still have decided, is therefore not to occur (cf. [instead of many] VGr, April 5, 2018,

SB.2018.00004, E. 1.2; Martin Bertschi in: Alain Griffel [ed.], Commentary on

Administrative law maintenance law of the Canton of Zurich [VRG], 3rd A., Zurich etc. 2014, preliminary remarks

to §§ 19-28a, N. 45). On the requests of the restitutors, the invoices regarding the direct

Federal tax for the tax periods 2008 and 2009 of October 3, 2014 as well as the bills

regarding the state and local taxes for the tax periods 2008 and 2009 of September 10
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2018 should be abolished and the profit taxes already paid for the tax period 2008 over
Fr.… and 2009 over Fr.… are therefore not to be counted.

1.4 As far as the burden of proof is concerned, the basic rule applies that the tax authority

Burden of proof for facts justifying and increasing taxes and the taxable person for
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tax-reducing or tax-reducing facts (BGE 121 II 257 E. 4c / aa). With monetary values

Benefits It is basically up to the tax authority to provide evidence that a service

the company has no or no reasonable consideration. If she doesn't succeed,

it bears the consequences of the lack of evidence (cf. [instead of many] BGr, September 1, 2009,

2C_265 / 2009, E. 2.4; BGr, July 23, 2009, 2C_76 / 2009, E. 2.2 with note). It is in

In connection with so-called hidden profit distributions (see below E. 2.4), of course

after all, it should be noted that if there is sufficient evidence provided by the tax authority, which is based on

allow an inappropriateness in the consideration to close, it is incumbent on the taxpayer who

To provide evidence of his opposite claim (BGr, September 27, 2019, 2C_343 / 2019,

E. 5.2; BGr, April 23, 2019, 2C_49 / 2018, E. 4.2.4). At one of the taxable company

In contrast, expense items posted to the income statement are fundamentally due to this, the

Proof that this reduction in success is justified on business grounds (BGr, July 16

2013, 2C_273 / 2013 and 2C_274 / 2013, E. 3.3; see. also BGr, July 4, 2019, 2C_497 / 2018, E. 3.3).

2nd

2.1 The taxable net profit of a legal person is set in accordance with Art. 58 DBG and the

Article 24 paragraph 1 of the Federal Law of December 14, 1990, largely in terms of content

on the harmonization of the direct taxes of the cantons and communes (StHG) or § 64 StG

together from the balance of the income statement, taking into account the balance carried forward from the previous year

(lit. a), all parts of the

Business result that is not used to cover business-related expenses

(lit.b) and the income not credited to the income statement, including the

Capital, revaluation and liquidation gains (lit.c). According to Art. 58 para. 1 lit. b DBG or § 64

Para. 1 no. 2 StG "in particular" are not considered to be business-related expenses

for the purchase, manufacture or increase in value of fixed assets,

depreciation or provisions that are not justified by business, deposits in the reserves,

Deposits on the equity capital from the legal person, unless they are made as a profit

taxed reserves are made, as well as open and hidden profit distributions and

Donations to third parties that are not justified by business.

2.2 Business-related are expenses, depreciation and provisions that

objectively in connection with the business activity and thus in the interest of the

Corporate goal (see Peter Brülisauer / Marco Mühlemann in: Martin
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Doubt / Michael Beusch [ed.], Federal Act on Direct Federal Tax, 3rd A., Basel 2017,
Art. 58 DBG N. 180 ff .; Peter Brülisauer / Oliver Krummenacher in: Martin Schaden / Michael Beusch

[Ed.], Federal Law on the Harmonization of Direct Taxes of the Cantons and Municipalities

[StHG], 3. A., Basel 2017, Art. 24 StHG N. 197 ff.).
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2.3 The tax law determination of profits for legal persons follows the principle of

Significance of the trade balance (principle of relevance). The commercial balance sheet and

Income statement form the starting point and the basis for tax law profit determination,

Unless tax law correction regulations a deviation from the commercial law result

allow (cf. Art. 58 para. 1 lit. a DBG, Art. 24 para. 1 StHG, § 64 para. 1 StG; [instead of numerous]

BGE 141 II 83 E. 3.1; Brülisauer / Mühlemann, Art. 58 DBG N. 7 ff.).

2.4 Service and consideration between group companies must be a so-called third party

or withstand third-party comparison, regardless of whether the parties are mutually

Subsidiary relationship or whether they are related through other shareholding structures in the group

Companies are to be qualified (VGr, December 21, 2016, SB.2016.00018, E. 2.4; VGr,

December 14, 2011, SB.2011.00002, E. 4.3). According to the principle of "business

Well-founded "(cf. E. 2.2 above) applies that a company that has a shareholder or a

a related party concludes a legal transaction, must do so on the terms on which

she would also do it with an independent third party (VGr, December 16, 2015, SB.2015.00005,

E. 3.2; Martin Doubt / Silvia Hunziker, proof and burden of proof in the tax procedure during the examination

of performance and consideration from the point of view of the third comparison ["dealing at arm's

length "], ASA 77 [2009], p. 660). When a company has related benefits

which it would not be able to provide to uninvolved third parties under the same circumstances

this deviation from the third party or external comparison conditions (principle of "dealing at arm's

length ") only if there is no conflict of interests between the company and the shareholder or the

about other shareholding structures in the group than companies that are to be qualified

(in the present case between aunt and quasi-niece society). Not that way

Business-related expenses are not recognized for tax purposes (as was the case in RB 1985

No. 42; Doubt / Hunziker, p. 660; basically already F, hidden benefits between

affiliated companies, ASA 54 [1985/86] p. 621 f.) or lead to offsetting (BGE 138 II

57 E. 4 and 6; for the whole also VGr, December 21, 2016, SB.2016.00018, E. 2.4).

2.5 The third-party comparison mentioned provides an identification and a value determination of the provided

Service ahead. Swiss tax law knows - with the exception of Art. 58

Paragraph 3 DBG - basically no unilateral (legal) regulations for determining

so-called transfer prices. This is done using the aforementioned principles and the

Case law on Art. 58 (1) lit. b DBG and the corresponding principles of the OECD (BGr,
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September 27, 2019, 2C_343 / 2019, E. 4.4). There is a standardized for the service (s)
"Free market" is how the price paid on this is to be used. Is there no such market price

So basically, the so-called price comparison method is used, which all

relevant aspects of the specific individual case. If such a comparison is not possible,

for example because the service (s) to be taken as a basis in the specific case to be assessed is exactly
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no known counterparts in this form, other methods are used, so

such as that of the so-called "cost plus", which is also one of the classic methods,

which are applied in accordance with the OECD Transfer Pricing Guidelines (hereinafter: Guidelines)

may (BGE 140 II 88 E. 4.2; BGr, May 27, 2019, 2C_495 / 2017, E. 11.1; cf. regarding the whole

Marc A. Tschirner / Raoul Stocker, the facts of interest here,

Transfer prices in cross-border investment fund business, procedure according to

OECD transfer pricing principles taking into account Swiss tax law, in: IFF

Forum for Tax Law 2010 p. 42 ff.). Even if it looks like it from an OECD perspective - at least

conventionally - a procedure for the method selection is mapped out, this is for the

Swiss authorities not mandatory (BGr, May 27, 2019, 2C_495 / 2017, E. 11.2;

Stephan Kuhn / Marc Dietschi, Art. 58 DBG N. 540), which of course also includes any references in

older circulars cannot change anything.

2.6 The guidelines are - like the OECD commentary - works that the

Interpretation of two sovereign states concluded between two (and / or)

Double Taxation Agreement (DBA) is intended to uniformed, with the purpose of one if possible

uniform application of the respective standards. They are dogmatic only as subsidiary ones

Means of interpretation within the meaning of Article 32 of the Vienna Convention of 23 May 1969 on the

Right of contracts (VRK) to be included in the interpretation (Michael Beusch, The meaning

Foreign judgments for the interpretation of DTA by the Swiss judiciary in:

Laurence Uttinger et al. [Ed.], Dogmatics and Practice in Tax Law - Commemorative for Markus Reich,

Zurich 2014, p. 395 ff., P. 401). As already indicated in E. 2.5, they are not for the courts

binding, but can, according to the federal judicial rulings, as an aid to interpretation

can be used (BGE 143 II 185 E. 4.1). As for the temporal aspect, they are

Guidelines - at least in principle - in the version applicable for the tax year in question

(BGr, September 27, 2019, 2C_343 / 2019, E. 4.4). Regarding the content of the

However, various methods have not changed the guidelines substantially over the years

(BGr, May 27, 2019, 2C_495 / 2017, E. 11.1).

3rd

There is controversy among the parties as to the value of those imposed by the restitutors of society on the

Kanalinsel H, the A GP, have performed services - the so-called "advisory fees". The

The lower court protected the view of the cantonal tax office, which came to the end
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was due to one Functional analysis be all value-enhancing Functions
(Raising capital / searching for investors, portfolio management, exit decision) and risks of

Assign to the restitutor, while the quasi-non-society only performs routine functions

and took no risks.
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3.1 The lower court reminded in advance that the Swiss tax laws are not explicit

Know transfer pricing law and that corresponding questions about the legal institution of the covert

Distribution of profits would be recorded. Central to this is the third-party comparison concept ("dealing at arm's

length "), according to which price independent third parties in a market situation

would have agreed. In terms of content, this corresponds to what the guidelines also provide. These could

are used as design aids, including for non-DBA constellations as in

the present case. The rules should be included in the version, which "also and above all

the 'Swiss third-party comparison test' ", as well as unilateral, domestic

Circular letters are not binding on the tax courts anyway.

The transfer pricing methodology of the guidelines is essentially a two-step process. In

In a first step, the situation is determined by means of a functional analysis and the

Services assigned. It should be based on the transactions actually carried out and

not on the contractual arrangements. This was already laid down in the 1995 guidelines

and has always been in accordance with the relevant federal judgments.

In a second step, these services would be priced. Ultimately, it is

also a matter of fact, even if the process in terms of the methods to be used

with numerous ratings.

The cantonal tax office correctly reproduced the business model of the restitutors and that

Tax recourse court divide that from the cantonal tax office after a book revision in his

Function and risk analysis concluded that all value-adding functions in the

Switzerland were exercised. What is the determination of the

Transfer price, according to the guidelines - as claimed by the restitutor

made - the price comparison method in the foreground. One at external comparative prices

based method, however, is for the situation to be assessed here (from

Reasons) not suitable. Rather, it should be based on an internal or "semi-internal"

Comparative price that "only" needs to be adjusted. The cantonal tax office did this by means of

Application of the net margin method, which in any case proves to be in conformity with the guidelines.

The risk premium used in this way in favor of the quasi-non-society is said to be in no way

to describe deeply and in the result in favor of the restitutors, which is why on the original

the intended obtaining of an expert opinion to determine the (exact) transfer price

can be dispensed with.
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3.2 The restitutor leads to the one made by the cantonal tax office and the lower instance

confirmed profit correction from, Swiss tax law knows no group consideration;

One should start from an individual consideration, i.e. the statutory conclusion of the taxpayer

legal person. Regarding the determination of the mismatch between performance and
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In return, the restitutor agrees in principle that the

Federal judgments follow the arm's length principle

and refer to the

Guidelines also support that only those OECD rules (in the

Sense of "interpretation aid"), which also and above all the Swiss

Third-party comparison test. Surprisingly, however, the statements would go unnoticed

of the amended "Comment 2017" [recte: guidelines] for the allocation and compensation of

Risks assumed, which have not always been within the national court

applied principles and do not correspond to business transactions from 2008 anyway

and 2009 applied become could. To pull up For the interpretation of

The third principle of comparison is basically the version of the 1995 guidelines, which the

Price comparison method takes precedence over other methods such as the profit sharing method

grant. The procedure of the lower court is (among other things) objectionable because it is from a

inadmissible consideration of the group, wrongly to get an expert opinion

I have waived to determine the correct transfer price in accordance with the arm's length comparison and (from

reasons set out) wrongly the net margin method used by the cantonal tax office

protected. The latter is not the correct transfer pricing method for the present case,

since it is not suitable for situations in which everyone involved has unique, valuable contributions

strip. The value of the structure itself, ie the limited partnership with, should also be taken into account

General partner on the channel island H. Such a trusted and preferred the lenders

Structure contributes to the creation of value insofar as the search for capital is decisive

are simplified and thus lower costs are incurred. The results of (specified) studies

accessible and reliable market comparative values   for determining the third party price of

Advisory fees for comparable private equity structures. The lower court bears this

not bill; the "advisory fees" paid are in line with the market, and there is a lack of

Obviousness and recognizable mismatch between performance and

Compensation. Finally confirm (out set out Establish) also the

Value added contribution analysis the result of the price comparison method. Offsetting with her -

said the restitutor - reach directly, profoundly and for no apparent reason into the entire structure of the

A group. There is no overall view (extended over the years) of what a

Violation of the principle of investigation.
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3.3
3.3.1 It must be stated in advance that the lower instance complies with the relevant provisions of the guidelines

accurately reproduced and in particular also rightly stated that this is also in the

The present situation, not covered by a DBA, serves as an aid to interpretation

can be used because they are essentially the case law of the Federal Supreme Court
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Third-party comparison constellations correspond (on the question of the "correct" version of the guidelines, cf.

E. 2.6). All that needs to be added is that the execution, ultimately also the question of which

Method that is "correct", adapted, is a matter of fact (E. 2a in fine des

contested decision), is shortened at best. Whether a concrete factual design

withstanding a third-party comparison is also a legal question.

3.3.2 The reference to the two-tier transfer pricing methodology of the

Guidelines. In this regard, the first step is to look at the perspective

the legal control (E. 1.3), whether the situation is correctly determined by means of the functional analysis and the

Services have been correctly assigned. That is the case. Contrary to the claims of the restitutors

the lower courts have not applied a group consideration that is foreign to Swiss tax law,

but started from the restitutor, the Swiss taxpayer, and have theirs

Services rendered by quasi-non-society. That also includes a look at the latter

must be thrown lies in the nature of the legal figure of the hidden distribution of profits

justified. In the context of this functional analysis, the lower instances are the only ones in the present case

interesting years 2008 and 2009 came to the conclusion that all non-routine

Functions in Switzerland and in this context with the quasi-non-society on the

Channel island H also no risks can be allocated. The corresponding versions of the

Lower courts, to which the administrative court joins (contested decision E. 2c) and who are thus

The facts determined by the administrative court also apply

of the restitutors not shaken. From the outset, all the arguments and the aim

these allegedly supporting documents, which relate to years after the

The only years of interest in this case in 2008 and 2009 are (e.g. in the complaint, paragraph 34,

37, 56 ff., 127). The restitutor is then unable to derive anything in her favor from her

alleged fact that the structure placed on the channel island H has a value in itself,

Which "the market" knows and rewards (e.g. in the complaint, nos. 27 ff., 57, 91), will

from this it is not even possible to see why the decision made by the lower courts relates to the

Functional analysis relating to a specific individual case should not be legally applicable. What the latter

rather, their result is confirmed by looking at the files:

that - contrary to the submissions of the restitutors (complaint Rz. 80 ff.) - from those of her

submitted documents just does not become apparent that the restitutor makes payments to

a bank acted on behalf of their quasi-niece company (supplement 44 to
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Complaint). The fact that the restitutors give their quasi-non-society a bill
(Appendix 45 to the complaint) remains legal for the analysis as such

without meaningfulness. If at the end the restitutor even gives the floor to an overall view

speaks, after having given the lower courts - wrongly - a frowned upon corporate view

accused, this seems contradictory. Also from an injury to the
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There can be no question of the principle of investigation; any corresponding adjustments - if so

such should exist - are not to be assessed in the present proceedings.

3.3.3 Regarding the determination of the transfer price to be carried out in the second step

the administrative court also considered the relevant statements of the lower court as correct. This

has shown that and why there is no objection to the fact that not the

Price comparison method has been applied, and that and why that from

cantonal tax office proved to be appropriate and on obtaining one

Expert opinion could be dispensed with (contested decision E. 3f.). It should be remembered at this point

because only once again that it is about the proper recording of the specific individual case and

the non-binding guidelines can in no way lead to a lack of comparable

Conditions that are just not being used (E. 2.5). In front

Against this background, the explanations refer to companies that do their business

have not structured like the restitutors, into nothing (complaint para. 95 ff. - with which the same

Explanations in the recourse / appeal of 23 October 2014 considerations of the

Lower court [E. 3b and d] the restitutor does not take a substantive approach, but is content

in describing them as wrong and arbitrary). Also for this reason is also on

the alleged retroactive application of the "Commentary 2017" (complaint para. 75) no longer

enter into. That and why - contrary to the opinion of the restitutors - is not an impermissible one

Group consideration has already been presented (E. 3.3.2). So it turns out from the cantonal

Tax office selected procedure as the circumstances of the concrete to be assessed only here

In individual cases as appropriate and therefore as appropriate.

3.3.4 Finally, what about the restitutor in her complaint of September 26, 2018

references to "mutually acceptable solution" (margin nos. 7, 15, 18) inserted at various locations,

"Voluntary" participation of taxpayers in the tax assessment process (e.g. margin nos. 8, 10) and theirs

"cooperative [it]" behavior (margin no. 9, 15, 18) or related to "goal-oriented cooperation" (margin no. 9),

the restitutor must be reminded of the legal order in advance: comprehensive participation is (in

the limits of the principle of proportionality) legal obligation (Art. 123 ff. DBG,

in particular Art. 126 Para. 1 DBG; § 133 ff. StG, in particular § 135 para. 1 StG; Martin

Doubt / Hugo Casanova / Michael Beusch / Silvia Hunziker, Swiss tax procedural law,

Direct taxes, 2nd A., Zurich etc. 2018, § 16 N. 1 ff.). Is it then about services which
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between Switzerland and the "non-DTA abroad" (in whatever direction)
according to federal court rulings, there is even a qualified obligation to cooperate, this

especially if the contracting partner is resident in a state whose right to education

Experience has shown that fictitious seats of legal persons are favored (BGr, August 2, 2018, 2C_958 / 2016,

E. 4.4 regarding Guernsey). The cantonal tax office was allowed to do so in this light

make more clarifications. The administrative court does not fail to recognize that the
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Possibility of contact and exchange with the tax authorities in Switzerland a long time

Tradition and has an important meaning (see e.g. Peter Nobel / Robert Waldburger, Der

Switzerland as a business location from a tax and stock corporation perspective, in: Ernst A. Kramer / Peter

Nobel / Robert Waldburger [ed.], Commemorative for Peter Böckli, Zurich / Basel / Geneva 2006, p. 51 f.).

From this, however - as the restitutor suggests - a claim to one's own ideas

To derive corresponding results is wrong, and in this light by the restitutor

expressed allegation to the cantonal tax office that legitimate trust had been disappointed,

not legally justified.

3.4 This leaves the rest of the complaints of the restitutors to deal with, as far as they have not already

the above statements have been explicitly or implicitly taken up and invalidated.

These are the contingent claims made, namely the claimed one

analogous violation of the right to be heard by failing to obtain an expert opinion

as well as the application for tax on profits in 2008 and 2009 from the taxable in the relevant years

Take profit into account as a deductible expense.

3.4.1 The restitutor states that the lower court acted absolutely contradictory by:

carried out the assessment of the transfer price in accordance with the arm's length comparison,

although she had found in a similar case, did not have the necessary knowledge to do so

feature. This led to incorrect application of the guidelines - by the restitutor

applied price comparison method (or subsidiary the profit sharing method with a

Fee sharing of 70:30 in the ratio between the restitutor and the A GP)

incorrectly not applied by the lower court.

3.4.1.1 Insofar as the restitutor complains that the guidelines have been incorrectly applied, the

previous explanations (E. 3.3). The fact that the lower court and also that

the court here ruling the legal opinion of the restitutors regarding the applicable law

Do not share the price comparison method, of course, means no violation of their legal

Hearing.

3.4.1.2 The administrative court does not fail to recognize that - although the provision of

appropriate method fills a legal question - the determination of third-party comparison conformers

Transfer prices also contain factual elements, which are basically an expert
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Facts can be subject. So it is not inconceivable that in the end it already exists

right to a fair hearing enshrined in Art. 29 Para. 2 of the Federal Constitution

In individual cases, a right to obtain an expert opinion may result. Why so?

is not the case in the present case. Just the fact that in one - so that

Dutiful - similar case the lower court had failed to have the necessary knowledge
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dispenses with the need to obtain an expert opinion in the only case to be assessed

Case does not appear to be contradictory. The decisive factor is exclusively the situation in the present case

concrete case to be assessed, and this is - even if it should be similar - not

equal. This does not change anything that the lower court would have an expert opinion in a first step

want to catch up, later waived (contested decision E. 3f in fine), especially since the

Arbitration body on a process manager arranged by the procedural instruction judge

Order - as the mandate of the expert - can come back (cf. for the

Civil law, Martin Kaufmann in: Alexander Brunner, Dominik Gasser / Ivo Schwander [ed.],

Commentary on the Swiss Code of Civil Procedure, 2nd A., Zurich / St. Gallen 2016, Art. 124 ZPO

N. 32).

3.4.2 As far as the second contingent proposal is concerned, the profit taxes in 2008 and 2009 are from

taxable profit to be considered as a deductible expense in the respective years,

not to enter this. The statements made by the restitutors are indeed correct in so far

that according to federal court rulings additional resulting due to offsetting

Taxes as a tax deductible expense when determining the taxable correction

Profit must be taken into account. This is exactly what the lower court did (E. 4 des

contested decision, applying BGE 141 II 83). This recognizes the restitutor

also explicitly (paragraph 135 of the complaint). What to get beyond these circumstances

wishes, is not apparent to the administrative court, and therefore lacks one

corresponding interest.

3.4.3 In view of the foregoing, the alternative offered can be obtained

Documents or on the acceptance of further evidence (e.g. party survey [margin no. 15 of the

Complaint]) to be waived.

3.5 For the reasons set out above, the complaint must therefore be rejected in full.

4th

The amount of the court costs is determined in each case according to cantonal law (Art. 144 para. 5 in

In conjunction with Art. 145 Para. 2 DBG), the relevant fee regulation is the

Administrative Court (GebV VGr) of July 3, 2018 (Section 153 (4) in conjunction with Section 150b (2)

StG), whose § 3 for cases - as in the present case for the procedure regarding the state and

Administrative court of the Canton of Zurich: SB.2018.00094 https: //vgrzh.djiktzh.ch/cgi-bin/nph-omniscgi.exe? OmnisPlatform = WI ...



7/22/2020 Administrative court of the canton of Zurich: SB.2018.00094

https://translate.googleusercontent.com/translate_f 16/17

Local taxes - with a value in dispute of over CHF ... a court fee of up to CHF ...

provides. According to Section 151 (1) in conjunction with Section 153 (4) StG and Art. 144 (1) in conjunction

with Art. 145 para. 2 DBG, the court costs are the restitutor as the losing party

to impose. The restitutor is entitled to no party compensation (§ 152 in

Connection with Section 153 (4) StG and Section 17 (2) lit. a VRG and Art. 64 para. 1–3 of the
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Federal Law of December 20, 1968 on the Administrative Procedure [VwVG] in connection with

Art. 144 para. 4 and Art. 145 para. 2 DBG).

Accordingly, the board recognizes:

1. The complaints (SB.2018.00094 regarding state and municipal taxes 2008 and 2009 and

SB.2018.00095 regarding direct federal tax 2008 and 2009) will be rejected, if so

is stepped on.

2. The court fee for proceedings SB.2018.00094 is set at

CHF 8,000; the other costs are:

Fr. 120 .-- delivery costs,

Fr.8'120 .-- Total costs.

3. The court fee for proceedings SB.2018.00095 is set at

CHF 4,200; the other costs are:

CHF 100 .-- delivery costs,

Fr.4,300 .-- Total costs.

4. The court costs are charged to the complainant.

5. Party compensation is not awarded.

6. An appeal in public law matters pursuant to Art. 82 ff.

of the Federal Supreme Court Act. The complaint is within 30 days of the

Delivery expected to be submitted to the Federal Supreme Court, 1000 Lausanne 14.

7. Message to ...
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