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I SA / After 935/19 - Judgment of the Provincial Administrative Court in Poznań
Date of judgment 2020-02-06 the judgment is not final

Date of receipt 2019-11-28

Court Provincial Administrative Court in Poznań

referees Izabela Kucznerowicz / chairman /
Karol Pawlicki / rapporteur /
Włodzimierz Zygmont

Symbol with description 6560
6113 Corporate income tax

Thematic entries Corporate tax

The complained body Other

Content of the result The contested interpretation was annulled

Regulations cited OJ 2019 item 865 art. 15e paragraph 1, art. 15e paragraph 11 point 1
Act of February 15, 1992 on corporate income tax - consolidated text

OJ 2019 item 900 art. 14c § 1 and 2, art. 14b § 1 and 3
Act of 29 August 1997 Tax Code - consolidated text

OJ 2019 item 2325 art. 57a, art. 145 § 1 point 1 lit. a) and c), art. 200, art. 205 § 2 and 4
Act of 30 August 2002 Law on proceedings before administrative courts - i.e.

SENTENCE

Provincial Administrative Court in Poznań, composed of the following: Chairman Judge of the Provincial Administrative Court
Izabela Kucznerowicz Judges Judge of the Supreme Administrative Court Włodzimierz Zygmont Judge of the Provincial Administrative Court Karol Pawlicki (s
Reporter senior court secretary Marta Ziewińska after being heard at the hearing on February 6, 2020.
cases from a complaint [...] z oo [...] for an individual interpretation of the Director of the National Tax Information Office from
on [...] No. [...] on corporate income tax I. annuls the contested interpretation;
II. awards the Director of the National Tax Information to the applicant company the amount of PLN 697 (in words:
six hundred ninety-seven zlotys 00/100) for reimbursement of court costs.

SUBSTANTIATION

[...] Sp. z o. o. in an application of [...] June 2019, requested an interpretation of the law
tax in the scope of the Act of February 15, 1992 on corporate income tax (i.e.
from 2019 item 865, as amended, hereinafter: "updop").

The description of the actual state and future event indicates that the applicant is a Polish capital company,
a Polish tax resident settling the tax on all his income in Poland. Company
operates within Group X in Poland. The company's goal is to provide broadly understood support services
for selected related entities (domestic and foreign). The main recipient of support services
the operating company X (conducting commercial activity on the territory of Poland) is provided by the Company,
ie managing a chain of stores, (hereinafter: "operating company"). The company remains with the operating company in
long-term economic cooperation. In connection with the business conducted by the Company,
mainly as a shared service center, it bears a number of costs that are service-oriented
support services for related entities. Such costs are, among others salary costs and costs
related to the employment of employees, or the costs of owning and maintaining premises as well
external costs incurred by the Company by third parties. Costs incurred, whose value
is determined on the basis of accounting entries, they constitute the cost base for determining the remuneration
due to the Company (the remuneration is the Company's tax revenue). There are situations when the Company
acquires services from other related entities (domestic and foreign), which services can be
subject to the restrictions indicated in art. 15e paragraph 1 updop (hereinafter: services purchased). These are often costs
conditioning the ability to provide comprehensive support services. Such costs may include, among others
administrative support costs in many areas, including accounting and tax, logistics,
construction and real estate, legal and human resources, as well as the costs of IT services, provision
access to systems and software, or insurance and property management costs
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used for the purposes of providing services. The costs listed above may have as a whole or
part of the nature of the costs mentioned in art. 15e paragraph 1 updop, incl. the nature of consultancy services,
management and control, data processing, guarantees and insurance, fees for using programs
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and systems. The Company's revenues in relation to the support provided to related entities (domestic andforeign) are calculated based on methods based on cost bases specified in art. 11d updop, i.e.
net transaction margin method or cost plus. This means that the Company determines the cost base (costs
operational and in the case of the net transaction margin method overhead costs allocated)
to each recipient of the service, in order to define the revenues from services rendered to
related entities and it is the cost base that is key to determine the Company's remuneration for the given
service. As indicated above, costs are recognized in this cost base according to the accounting entries
internal (including employee remuneration) as well as external costs incurred for the needs
providing services, including costs of purchased services. The cost base is increased by the market mark-up,
as a result, the Company's tax revenue from the provision of support services is determined. For
The figures show a numerical example to illustrate how to calculate the Company's revenues from
the title of providing support services, providing the cost base (type of cost incurred), amount
cost incurred. The subject of the application is confirmation that the costs of purchased services should be
excluded from the restrictions referred to in art. 15e paragraph 1 updop, if they are part of the cost base, on
based on which the Company determines its revenue from the provision of support services. In addition to the application,
included in the letter of [...] September 2019, the applicant also indicated that the services purchased by the Company are
and will be services referred to in art. 15e paragraph 1 updop

In connection with the above, the question was asked: in the light of art. 15e paragraph 11 point 1 updop, costs purchased
services are not subject to the restrictions specified in art. 15e paragraph 1 updop due to their incorporation in the price
the service provided by the Company, which price is the Company's tax revenue?

According to the applicant, in the light of art. 15e paragraph 11 point 1 updop, costs of purchased services incurred
by the Company to related entities, they are not subject to the restrictions specified in art. 15e paragraph 1 updop, from
due to incorporation of them in the price of the service provided by the Company, which price is income
Company tax. The company indicated an understanding of the concept of a direct relationship as referred to in art.
15e paragraph 11 point 1 updop According to the Company, a functional relationship between the cost incurred by
The company (for the purchase of intangible services from a related entity) and the service provided to entities
related, conditions the exclusion of this cost from the restrictions indicated in art. 15e paragraph 1 updop If so
incurred costs of purchased services are incorporated in the price of services rendered, these costs should
be excluded from restrictions in deduction pursuant to art. 15e paragraph 11 point 1 updop

The Director of Tax Information [...] in an individual interpretation of September [...] 2019 recognized
the applicant's position is incorrect.

In the justification of the interpretation, the authority stated that the applicant's position was based on an incorrect assumption,
that the exclusion will always apply when the services purchased are part of the cost base
(allocated appropriately to each recipient of the service) constituting the basis for the due determination
pay applicants. According to the authority, the key is to read the content of art. 15e paragraph 11 point 1
updop range off. The provision of art. 15e paragraph 11 point 1 updop refers to the method of tying the cost
"with the production or acquisition, production of goods or rendering of a service". Linguistic analysis of this
the expression would lead to the conclusion that it is a relationship between the cost and the act of "producing" or "acquiring"
goods or "rendering" the service. A more functional interpretation of these concepts boils down to searching
this relationship with the very object (effect) of this production (acquisition) or rendering of the service, i.e.
specific good or service. Therefore, it should be considered that the cost referred to in
the provision in question is the cost of the service or right "incorporated" in any degree in the product,
good or service. It is therefore a cost that affects the final price of a given good or service as
(usually) one of many expenses necessary to be incurred in the process of production and distribution of a given
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the good or provision of a specific service. At the same time, this cost should be identifiable as
a factor objectively shaping the price of a given good or service. The need to look for a relationship
the cost of the product, commodity and service excludes (just like the cost directly
related to revenues) from the scope of the discussed exclusion general costs serving the taxpayer's activity,
incurred unrelated to a specific good or service. This also applies to any serving costs
securing or maintaining a source of income.

According to the authority, the above considerations show that to consider the costs of services, fees and charges as
subject to exclusion from art. 15e paragraph 11 point 1 updop, they must be incurred in connection with
specific good or service. From the description of the actual state and future event and justification
however, the applicant's own position cannot be inferred that either of the
the applicant incurred such costs directly related to the specific service. IN
the applicant did not explain what the incorporation of acquired by
it services to services rendered to related entities. He didn't explain how
the purchase of these services is a condition for providing the support services indicated in the application. According to the authority you can
so conclude that the applicant assumes that regardless of the actual nature of the costs and the actual
their relationship with the service provided, the mere fact of calculating remuneration based on real costs
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incurred by the applicant (based on the net transaction margin method or the cost plus method), a
so the fact that the specific cost will be part of the cost base, which is the basis to be determined for
the recipient of the remuneration service rendered, results in the possibility of recognizing this cost directly
related to the service provided, and thus not subject to the restrictions of art. 15e paragraph 1 updop
It should be noted that the scope of the above provision of Art. 15e paragraph 11 point 1 updop and art. 15 paragraph 4 updop
(relates to costs directly related to revenues) is not the same and the terms contained in these
regulations cannot be treated as equivalent. The first of these provisions applies to
costs of services and rights directly related to the production or acquisition of the good by the taxable person
the provision of services, while the second relates to costs directly related to revenues. Comparison
both regulations indicate conceptual differences of these provisions. Having regard to the above, at
interpreting art. 15e paragraph 11 updop the concept of costs directly related to
the production (purchase) of goods should not be equated with the return resulting from art. 15 paragraph 4
updop on costs directly related to revenues. In addition, the concept of 'cost
directly related to production "is a broader concept than the concept of" direct cost
related to revenue ", which means that these costs may not only include costs directly, but also
also indirectly related to the generation of income, which, however, are directly related to
production (purchase) of goods or products or rendering of services. The purpose of this exclusion, to the extent
costs directly related to revenue from the sale of a good or service is to take into account the situation,
when the price of a given good or service is significantly determined by the amount of the purchase cost
intangible assets. The above reasoning, assuming a separate understanding
the premises contained in the abovementioned articles based on their linguistic difference, confirm
explanations published by the Ministry of Finance on April 23, 2018 regarding
application of art. 15e paragraph 11 point 1 updop

The applicant cites the content of the above explanations in the justification of his position,
however, according to the authority, he understands them incorrectly.

In the opinion of the authority, the relationship between expenses incurred and services rendered cannot be manifested
only in the amount of the agreed remuneration. These expenses must also have a direct impact on
production of goods or provision of services, e.g., indicated in the explanatory memorandum to the bill
amending the design in the production of furniture. The need to find the relationship between cost and product,
goods and services excludes (similar to costs directly related to revenues) from
the scope of the exclusion at issue, costs generally benefiting the taxable person's activities, incurred without a connection with
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specific good or service. For the purposes of art. 15e paragraph 11 point 1 updop the relation of charges incurred with
the service provided by the applicant cannot be "any" or related to the whole
business activity. When assessing whether a given cost can be considered a cost
directly related to the production (acquisition) of goods, it may be helpful or not
incurring a given cost would be possible to purchase, produce goods or provide services. Is that
The company bears the costs of intangible services (for related entities), which are part of the base
cost constituting the basis for the calculation of remuneration for services rendered by the Company and each time
it is possible to identify costs that have been included in the cost base and that the cost base is
key to determine the Company's remuneration for a given service due from a specific recipient of the service, no
they testify to a direct relationship with the manufactured good or service rendered.

In her complaint of [...] October 2019, the applicant requested that the contested individual interpretation be annulled
adjudicating the case as to the substance, as well as adjudicating the costs of legal representation according to standards
prescribed.

In the contested interpretation, the applicant alleged:

1. breach of the rules of procedure, i.e. art. 14c § 1 and 2 in connection from art. 14b § 1 and 3 of the Act of 29 August
1997 Tax Code (i.e. Journal of Laws of 2019, item 900 as amended - hereinafter: "Op"), by issuing
interpretation without taking into account the full facts presented by the Company in the application,

2. incorrect assessment as to the application of the substantive law provision, i.e. art. 15e paragraph 11 point 1 updop,
by recognizing that the costs of intangible services incurred by the Company for the purposes of providing the service
support (as a shared service center), are not directly (functionally) related to the provision of this
support services.

Responding to the complaint, the authority requested that it be dismissed.

The Provincial Administrative Court in Poznań considered as follows:

The complaint should be upheld.
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According to art. 57a of the Act of 30 August 2002 - Law on proceedings before administrative courts(i.e. Journal of Laws of 2019, item 2325 - hereinafter: "Ppsa") complaint about a written interpretation of legal provisions
tax issued in an individual case can be based solely on the allegation of violation of the law
conduct, misinterpretation or misjudgment regarding the application of a legal provision
material. The administrative court is bound by the charges of the complaint and the legal basis invoked.

The essence of the dispute between the applicant and the authority is to determine whether the costs of intangible services purchased
by the Company, insofar as they are used to provide services to other entities and are
incorporated in the price of services provided by the Company, should not be subject to the restrictions specified in art.
15e paragraph 1 updop

In the opinion of the Court, when analyzing the issue which is the subject of the applicant's inquiry, the authority erroneously
laid out the legal norm expressed in the provision of art. 15e paragraph 11 point 1 updop, on which the application depends
Art. 15e paragraph 1 updop against the background of the actual state and future event presented in the application for
interpretation. It should be indicated here that pursuant to art. 15e paragraph 1 updop taxpayers are required
exclude from tax deductible expenses:

1) consultancy services, market research, advertising services, management and control, data processing,
insurance, guarantees and sureties and services of a similar nature,

2) all kinds of fees and charges for the use or right to exercise rights or values, o
referred to in art. 16b paragraph 1 points 4-7,
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3) the transfer of the risk of the debtor's insolvency from loans other than those granted by banks and
cooperative savings and credit unions, including liabilities arising from derivatives
financial instruments and services of a similar nature

- incurred directly or indirectly for the benefit of related entities referred to in art. 11, or
entities having their place of residence, registered office or management in the territory or in the country mentioned in
provisions issued based on art. 9a paragraph 6, in the part in which these costs combined in the tax year
exceed 5% of the amount corresponding to the surplus of the sum of revenues from all sources of income
less interest income over the total of tax deductible costs reduced by
value of depreciation charges included in tax deductible costs, o
referred to in art. 16a-16m, and interest. In accordance with paragraph 11 point 1 of this provision, the restriction referred to
in paragraph 1 shall not apply to the costs of services, fees and charges referred to in para. 1, included in
tax deductible costs directly related to generation or acquisition by the taxpayer
good or service. It should also be reminded that the provision of art. 15e updop has been introduced
to the legal order by the Act of 27 October 2017 amending the Act on personal income tax
physical, updop and the Act on flat-rate income tax on certain revenues
achieved by natural persons (Journal of Laws of 2017, item 2175).

By proceeding to the interpretation made by the interpretative body of art. 15e paragraph 11 point 1 updop
it is necessary to indicate the principles of interpretation of tax law. Standards for the interpretation of tax law,
in particular, to the extent that they are not influenced by EU law, they indicate the priority of interpretation
language and subsidiarity of other principles of interpretation of the law: systemic and functional. But yes
the order of preference for interpretation is related to the ambiguous result of the linguistic interpretation.
It is adopted at the same time, which was reminded, among others in a resolution of 7 judges of the Supreme Court
Administrative of November 17, 2014, reference number II FPS 3/14 (Published on ONSAiWSA 2015/2/19), that in
in interpreting the law, the interpreter must not ignore system or functional interpretation
by restricting only to the linguistic interpretation of a single provision. It may be because
that the sense of a provision, which seems linguistically clear, will prove doubtful when we confront it with others
provisions or we consider the purpose of legal regulation (see also resolutions of the bench of seven judges of the Supreme Administrative Court of
March 14, 2011, II FPS 8/10; of April 2, 2012, II FPS 3/11 - all court rulings
administrative offices available at: https://orzeczenia.nsa.gov.pl). The main argument
about the correctness of the interpretation is the fact that the language, system and functional interpretation give consistent
result (cf. decision of the Supreme Court of 26 April 2007, I KZP 6/07, published OSNKW
2007/5/37, Bulletin of the Supreme Court 2007, No. 5, item 18; resolution of the Supreme Administrative Court of April 9, 2009, reference number Act II FSK
1885-1807; Supreme Administrative Court judgments of November 19, 2008, reference number act II FSK 976/08, 2 February 2010, reference number Act II FS
1319/08, 2 March 2010, reference number Act II FSK 1553/08 and doctrine statements: M. Zieliński, Interpretation
rights. Principles, rules, guidelines, Warsaw 2010, pp. 291 et seq., B. Brzeziński [in] Tax Law. Theory.
Institutions. Operation, collective work, edited by B. Brzezinski, p. 422 et seq .; L. Morawski, Principles
interpretation of law, Toruń 2010, pp. 74-83). It is worth noting that the linguistic interpretation outlines boundaries
the other two types of interpretation, i.e. systemic and teleological. It is also important that in the case of
when the language interpretation allows for a clear setting of the legal norm based on the applicable ones
regulations, it is not allowed to "correct" or "correct" the content of a legal act by interpretation
systemic or teleological. Tax burdens are shaped in the Constitution of the Republic of Poland, by
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legislator, not by administration and courts. (Ryszard Mastalski, Tax Law, Wydawnictwo CH
Beck, Warsaw 2006, p. 124 and the case-law cited therein). Primacy of language interpretation of the law
Therefore, taxation is justified in art. 84 of the Polish Constitution, according to which everyone is obliged to
incurring public burdens, including taxes specified in the Act. Since the Polish Constitution lays down
emphasis on the act as a source of tax obligations, this implies the need to know the laws
imposing such obligations. However, the Polish Constitution does not oblige to knowledge or case law
judicial or legal doctrine views that have developed the other two types of interpretation of the law (Bogumił
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Brzeziński, Basics of tax law interpretation, Human Resources Consulting and Improvement Center,
Gdańsk 2008, p. 140). It should also be emphasized that the priority of language interpretation permits
deviation from the result of its application only if that result leads either to absurdity or to
grossly unfair or irrational consequences, and therefore be excused by reason
axiological, e.g. protection of constitutional values. All this leads to the conclusion that the interpretation
functional and systemic are subsidiary to language interpretation. The system interpretation is used for
resolving doubts that arises from the language interpretation, and in particular allows justifying the choice
between different possible language interpretations of the provision, especially since norms of the legal system are
related functional relationships (resolution of the Supreme Administrative Court of February 1, 2016, reference number II FPS 5/15).
Whereas a teleological interpretation, which is a kind of functional interpretation, is associated with the concept of purpose,
understood as the desired result of the application of specific provisions of law. Every law, in
the assumption is to pursue the legislator's goals (B. Brzeziński, ibidem, p. 83). Using a teleological interpretation,
the wording of legal acts is related to the sense and purpose of legal provisions, with the limit of interpretation
it is possible to make sense of the words by which the legislator expresses his will (R. Mastalski, ibid., p. 135).
Correct interpretation of art. 15e paragraph 11 point 1 updop therefore requires first of all to be made
linguistic interpretation and then, if any, its result being confronted with functional interpretation and
systemic provision of this provision.

In view of the above observations, the Court concludes that the language interpretation of Art. 15e paragraph 11 point 1
updop leads to the unequivocal conclusion that the reduction in the cost of obtaining
revenues referred to in paragraph 1 of this provision shall not apply to the costs of services, fees and charges
(referred to in paragraph 1), provided that these costs:

1) constitute tax deductible costs and

2) are directly related to the production or purchase by the taxpayer of a good or rendering of a service.

These conditions must of course be met together. Understanding between the parties is, in essence, understanding
second necessary condition.

Interpretation of art. 15e paragraph 11 point 1 updop requires referring to the rules of linguistic interpretation. according to
the basic one, i.e. the presumption of the colloquial language, should be assigned to the interpreted phrases
meaning they have in everyday language (ethnic, general, standard), unless it exists
justified reasons for assigning them a different meaning. Another rule that simultaneously
justifies waiving the presumption of everyday language is the presumption of legal language, i.e.
case where a given concept is defined in the same legal act. Both of these rules will have
respectively, the application of the concept of "costs of services, fees and charges referred to in para.
1 "," tax deductible costs "and" directly related to the production or acquisition of goods or
providing the service. "The legislator listed" the costs of services, fees and charges referred to in para. 1 "in
Art. 16b paragraph 1 point 4-7 updop (by reference), and the concept of tax deductible costs has its own
definition in art. 15 paragraph 1 sentence first updop, according to which tax deductible costs are
costs incurred to generate revenue from a revenue source or to maintain either
securing the source of income, except for the costs listed in art. 16 clause 1. It remains therefore
decoding the concept of 'directly related to the production or acquisition of a good or service
services ". According to the PWN Polish Language Dictionary edited by W. Doroszewski, the word:
"directly" means "without mediation", "at the moment following or shortly before something
before or after someone "(https://sjp.pwn.pl). According to the Great Dictionary of the Polish Language
(https://wsjp.pl) the word "directly" should be understood "so that between the two elements in question,
there is no other "," so that between the object in question and another object associated with the given
action, there is nothing to dismiss them. "Next," connected "means" having something to do with someone or
something about this someone or something "(https://wsjp.pl). Whereas" creation "means:" execution
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any item or product "(https://wsjp.pl)," do, produce something "(https://sjp.pwn.pl).
Undoubtedly, the creation or purchase of a good or service cannot be equated with effect
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these activities, i.e. the product and result of the service. Use of nouns by the legislator
verbal: production, acquisition, performance indicates that it is a process, about activities that
make up the production, acquisition and performance. In this state of affairs, the language interpretation of Art. 15e paragraph 11
point 1 updop leads to the conclusion that all types of fees and charges, if directly applicable
the production or purchase of a good or the provision of a service are not subject to restriction on inclusion in
tax deductible costs referred to in art. 15e paragraph 1 updop Emphasis requires that to
description of the actual state and future event presented in the application, the Company bears the costs of services
intangible assets (for related entities), which are part of the cost base constituting
the basis for calculating the remuneration for services rendered by the Company and there is always a possibility
identification of costs that have been included in the cost base, for the purposes of Art. 15e paragraph 11 point 1 updop
should be treated as costs of services directly related to the services rendered.

Therefore, these costs fall within the scope of application of Art. 15 paragraph 1 updop

In the application for an interpretation, the Company indicated that intangible services purchased from entities
related (or the cost of these services), very often determine the possibility of providing support services
by the Company to operating entities. Such services include, among others consulting or services
data processing. In the contested interpretation, the authority indicated that "the applicant did not explain, at
what is the incorporation of the acquired services into services rendered to related entities
support services. He did not explain how the purchase of these services conditions the provision of the services indicated in
support services application. It can therefore be concluded that the applicant assumes that regardless of the actual
the nature of the costs and their actual relationship with the service rendered, the mere fact of the calculation of the remuneration
based on actual costs incurred by the applicant (based on the transaction margin method
net or cost plus methods), so the fact that a certain cost will be part of the cost base results in
the possibility of considering this cost as directly related to the service rendered. "
The company indicated that the costs of services determine the provision of support services. Organ
omitted this fact, considering that the Company did not show a relationship between costs and the service provided. Company
in the request for interpretation, she indicated that these costs determine the possibility of providing the service (which is
element of fact and the authority should take this into account). Hence the company in its actual state
introduced the assumption that the costs of intangible services are related (conditioned) with the service provided
a service (in the justification of the application, the Company pointed to a functional and direct relationship between those incurred
costs with the support service provided).

In the Court's opinion, the interpretative body when interpreting the disputed Art. 15e paragraph 11 point 1 updop used
functional (teleological) interpretation. However, in applying this interpretation, the authority came to the wrong conclusion:
"That the Company bears the cost of intangible services (to affiliates), which are an element
cost base constituting the basis for calculating the remuneration for services rendered by the Company and
each time it is possible to identify costs that have been included in the cost base and that the base
cost is crucial to determine the Company's remuneration for a given service due from a specific recipient
services do not provide a direct relationship to the manufactured good or service. "
he concludes that "the cost referred to in this provision is the cost of the service or right in any
degree of "incorporation" in a product, good or service. It is therefore a cost that affects the final one
the price of a given good or service as (usually) one of many expenses necessary to incur in
the process of producing, distributing a given good or providing a specific service. This cost should at the same time
be identifiable as a factor objectively influencing the price of a given good or service "(p. 8
interpretation).

According to the Company, it operates a shared services center, and therefore provides services
support. Thus, the company bears a number of costs that are oriented towards providing the service for

Page 85/22/2020 I SA / After 935/19 - Judgment of the Provincial Administrative Court in Poznań from 2020-02-06

ordering the service. Although the costs incurred by the Company may be indirect costs (in
accountants), in the business sense, individual cost elements have an impact on quality and
the nature of the service provided for the party ordering the service. This is the activity of shared service centers, they are
are cost centers that, through the skilful use of synergies, are able to create value (incl
value at cost level) for the party ordering the service. The provision of art. 15e paragraph 11 point 1 updop provides for
the need to search for a functional relationship between the cost of services and the very provision of the service.
In the case of shared service centers, individual costs constituting the base to be determined
remuneration for the provision of support services is functionally related to the support service provided. This
costs (or the benefits behind those costs) build the value of the support service provided
functional as well as financial. Shared service centers do not bear costs for their benefits,
only for the benefit of the entities to which they provide the service (using the costs incurred).
Therefore, questioning the functional relationship between the costs of intangible services incurred
by the Company (e.g. consultancy services), and the support service itself provided by the Company has none
justification. The absence of these costs means that the Company's service is different ("poorer" by the services behind)
incurred costs of intangible services). Therefore, these costs should be considered directly



5/22/2020 I SA / After 935/19 - Judgment of the Provincial Administrative Court in Poznań

https://translate.googleusercontent.com/translate_f 7/8

orzeczenia.nsa.gov.pl/doc/66DB379451 8/9

related to the service provided. It also confirms the fact that these costs are included in the value of remuneration
Companies - these costs are incorporated into the value of the service, so they "build" the value (price) of the service and can
be precisely identified in the value of the service (so these are costs other than overheads, but
these are costs which, according to transfer pricing methods, should be included in the cost base as costs
providing the service).

It should be clarified that the purpose of art. 15e paragraph 1 updop from October 2017 is
limiting the amount of related amounts included in tax deductible costs, including from
specific services and intangible assets. As a rule, this restriction
applies only to costs incurred directly to entities associated with the taxpayer (in
meaning of art. 11 updop). It should be emphasized, however, that in detail the purpose of this provision has been
presented in the explanatory memorandum to the draft amendment act (Journal of Laws of 2017, item 2175). The main
the purpose of this act was to seal the corporate income tax system. Solutions in it
adopted are a reaction to specific actions of taxpayers resulting in, unjustified from an axiological point of view
view, lowering their tax base. Counteracting the use of mechanisms and other forms
aggressive optimization (including revaluation, without showing income, assets value)
intangible assets) is to serve, among others introduction of limits on tax deductible costs
related to the use of intangible assets. It has to do with noticed by
the project provider has no connection between rights and intangible assets of these expenses with real terms
existing substance, thus becoming a tool for creating a "tax shield", i.e. an artificial one,
economically unjustified generation of tax deductible costs. He also characterizes them (incl
services), according to the designer, there is no real possibility of linking their price with the "product", which in
return is received. It seems that these arguments led the interpretative body to
a request for a functional interpretation of art. 15e paragraph 11 point 1 updop and to its result.
However, the interpretation of the authority leads to an inadmissible correction of the content of the legal norm
clearly results from this provision. By setting an exclusion on spending limitation,
the legislator did not make this exemption conditional on incorporating the expenditure directly into the price
product. The condition for excluding expenditure from cost limitation is that this expenditure as a cost of acquisition
revenues was directly related to the act of producing or purchasing a good or providing a service.
In this case, a language interpretation outlines the boundaries of other interpretations, including functional ones. This
interpretation of the provision of art. 15e paragraph 11 point 1 updop made by the authority in an unacceptable manner,
inconsistent with the content of the norm contained therein, excludes service providers from the right to exclude from limitation
the costs referred to in art. 15e paragraph 1 updop, despite meeting the conditions of this exclusion. The provision of art.
15e paragraph 11 point 1 updop puts its own conditions and in the case under consideration they were met.
The party indicated that the expenses incurred to related entities for the purchase of certain services
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intangible assets are directly related to the services rendered. This provision or its justification in
the bill does not contain a condition in the form of recognizing this expense as a specific, eligible one
identify the item's final price of the product. In this respect, the party had arguments which it did not
way to disregard. Undoubtedly, the interpretation request does not show that this expenditure was artificial, or
economically unjustified, which should be mitigated by limiting costs (and thus limiting the right to
including expenditure as tax deductible costs). It must therefore be emphasized that functional interpretation
(including teleological) restrictions on the recognition of tax deductible expenses (Article 15e (1)
updop), which has a clear connection with the exclusion of this limitation (Article 15e (11) updop),
leads to the conclusion that the purpose of the restriction was to counteract aggressive optimization, lack
economic justification of the expenditure incurred. This means that you must disable the restriction
caused by the lack of such characteristics of the expenditure incurred, when considering the functional interpretation and
system. The organ's interpretation first corrects the explicit wording of art. 15e paragraph 11 point 1
the updop, because it omits its sound, distorts the linguistic message from which it follows that the relationship of expenses
is to apply directly, including to provide the service, not just its price. Secondly, since the EU party
the application claims that it cannot provide the services indicated without prior purchase
described intangible services and gives arguments for this, this expenditure is directly related to
the provision of these services and is (according to the result of functional interpretation) economically justified.
Fees incurred by a Party - in the conditions described in the application - for entities related to
therefore, the purchase title for intangible services meets the requirements of Art. 15e paragraph 11 point 1 updop

Therefore, the complaints of violation of substantive law provisions, i.e. art. 15e paragraph 11 points
1 and art. 15e paragraph 1 updop

The court adjudicating in the present case shares the position contained in the judgment of the Provincial Administrative Court in Wrocław of 3
April 2019 reference number act I SA / Wr 1246/18.

The Court also found that the allegations of violation of the procedural provisions, i.e. art. 14c § 1 and 2 in connection from art.
14b § 1 and 3 Op, by issuing an interpretation without taking into account the facts presented in
application. When examining the case again, the authority will take into account the above arguments and make
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comprehensive assessment of the circumstances indicated in the application and interpretation of applicable regulations
regarding.

Having the above in mind, the Court, pursuant to art. 145 § 1 point 1 lit. a) and c) in connection with art. 146 § 1 Ppsa,
annulled the contested interpretation. The costs of the proceedings were decided on the basis of art. 200 and art. 205 §
2 and 4 Ppsa in connection with § 2 para. 1 point 2 of the Regulation of the Minister of Justice of 16 August 2018 on
on remuneration for acts of tax adviser in proceedings before administrative courts
(Journal of Laws of 2018, item 1687).


